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the beautiful and the principles of art, his general thirst for 
knowledge, and his cordial recognition of merit. How many- 
instances of goodness crowd upon our memory, how many 
excellencies which ought not to be forgotten ! 

Five years have passed since he rested from his labors, and 
the places that he left desolate are desolate still. Where shall 
we find the artist that shall bring the same pure and earnest 
heart to the service of the beautiful and the true ? "Where the 
genial companion, who shall fill up the intervals of labor 
with discourse so sweetly tempered to every mood, or rouse 
the flagging spirit by such gentle admonitions? How shall 
we revive the hopes which faded when he ceased to cheer 
them, or find again that charm in nature or in art which they 
were to our eyes when he was here to point out their beau- 
ties, and participate in our enjoyment ? Five years ; and 
death no longer sounds strangely as associated with his 
name ; but the cloud which came over us with the first utter- 
ance of that fatal word can never pass away. 



Art. III. — Tlie History of New England from 1630 to 1649. 
By John Winthrop, Esq., first Governor of the Colony of 
the Massachusetts Bay. From his Original Manuscripts. 
With Notes to illustrate the Civil and Ecclesiastical Con- 
cerns, the Geography, Settlement, and Institutions of the 
Country, and the Lives and Manners of the Principal Plant- 
ers. By James Savage, President of the Massachusetts 
Historical Society. A New Edition, with Additions and 
Corrections by the Former Editor. Boston : Little, Brown 
& Co. 1853. 2 vols. 8vo. 

We reviewed the first edition of this excellent work a little 
over a quarter of a century ago. It passed but slowly from 
the publishers' hands ; for the antiquarian and bibliographical 
taste, which has since contributed so largely to the elucida- 
tion of the early history of America, was then only in its 
infancy. But after being six years out of print, it has at last 
29* 
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reached the honors of a second edition ; and the learned 
editor has improved the opportunity to revise and enlarge the 
notes and other illustrative matter which added so much to 
the value of the former publication. His annotations are 
strongly marked by the characteristic traits of the antiquary 
and the genealogist. Mr. Savage is sure to tell us all that 
can be learned of the personal history and the descendants 
of every individual who is mentioned in the text, so that the 
work is almost a complete biographical dictionary of the 
fathers of Massachusetts. The orthography of every proper 
name, the date of every event, and the authenticity of every 
record which he has occasion to notice, have been scrutinized 
by him with that conscientious and loving regard for exact- 
ness which makes the toil of investigation a pleasure, and 
regards the answer to any query or the determination of any 
doubt respecting the annals of our forefathers as the all-suffi- 
cient reward for the labor of a lifetime. At the same time, 
the scholarly taste of the editor has placed an effectual check 
upon the garrulity and fondness for minute details which are 
an antiquary's easily besetting sins. The notes are not dis- 
tended with laborious trifling, but are written with concise- 
ness and spirit, though perhaps with a slight trace of egotism, 
which no reader will complain of, as it is spiced with a dry 
and quaint humor that is worthy of Jonathan Oldbuck him- 
self. The best proof that a student's heart is in his work is 
when he begins to play with it, and to jest at his own fond- 
ness for the task. 

The Journal or Diary of John Winthrop, the first Governor 
of Massachusetts, extending from 1630 to 1649, and compris- 
ing a full record of every circumstance of note in the history 
of the Colony during the intervening time, is a work well 
worthy of all the pains that have been bestowed upon deci- 
phering and annotating it. It was probably intended by the 
writer for publication, though not till after his own death. 
Circumstances caused it to remain in manuscript, however, 
for about a century and a half ; though the earlier historical 
writers of the Colony, such as Hubbard, Mather, and Prince, 
had access to it, and made liberal use of its contents. One 
reason, perhaps, why its publication was so long delayed, may 
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be found in the character of the chirography ; " the celebrated 
philologist," says Mr. Savage, " who triumphed over the diffi- 
culties of derivation in our etymology from Danish, Eussian, 
Irish, Welsh, German, High or Low, Sanscrit, Persian, or 
Chaldee fountains, might, after exhausting his patience, have 
reputably shrunk from encounter with the manuscript of 
Winthrop." Hubbard, Mather, and others, who consulted the 
Journal, had this excuse, that it was nearly illegible, for not 
making a more faithful use of it; for they abridged some 
passages from it very awkwardly, and made several state- 
ments which are contradicted by the true reading of the text. 
The first edition in print, moreover, which appeared about the 
close of the last century, and comprised only two out of the 
three volumes of the original, abounded with errors arising 
from the same cause ; the real import of several sentences on 
almost every page was so obscured or perverted by conjec- 
tural readings as to mar, essentially, the value of the work as 
a historical record. Mr. Savage grappled with a herculean 
task, therefore, when he undertook to restore the true sense 
of the original throughout. Having completed an accurate 
transcript of the third volume, also, he laid it away so care- 
fully that he could not find it again, and thus had " the grati- 
fication of making a new one," which required more than 
three months of additional labor. His very numerous emend- 
ations of the former printed text commend themselves as 
obviously to the reader's judgment as do most of the various 
readings which Mr. Collier has furnished to Shakspeare's 
plays from his interlined copy of the folio of 1632. They are 
the result of three careful collations of Winthrop's autograph 
in different years. Many such blunders, as sanctification for 
" satisfaction," our measures for " the ministry," offering for 
" affection," never for " nearer," promp young man for " pro- 
per young man," and hundreds of others, are enough to make 
nonsense of any document ; and when we find that the new 
reading substitutes clearness for obscurity, and takes away 
obvious contradictions and incongruities from the text, we 
need no external proof of its correctness. Those who seek 
further evidence, however, may accept the implied challenge 
of the editor, when he says, " the venerable authorities will 
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remain in the archives of the Historical Society for my cor- 
rection by any one who doubts of the correctness of a single 
passage." For our own part, after considerable experience in 
the business of deciphering difficult chirography, we prefer to 
let Winthrop's autograph alone, and to take Mr. Savage's 
readings upon trust, or without any other corroboration than 
their internal evidence. 

After all that has been written about the purposes and acts 
of the Puritan fathers of New England, — and they have 
been the subjects of many a sharp and protracted contro- 
versy, — we cannot know them fully, or estimate them aright, 
except after a careful study of their own journals and other 
writings. They have been exposed to much indiscriminate 
eulogy and unfounded blame, on account of a few marked 
passages in their history, and some few traits in their charac- 
ters, which alone have attracted notice and discussion, while 
the remainder of the picture has been left in the shade. We 
need to know them thoroughly, or we cannot understand 
them at all; the whole must be seen, before a correct judg- 
ment can be formed of any part. Winthrop's Journal is the 
fullest and most authentic record that we possess of their 
motives and proceedings. It is in the form of a diary, and it 
is written by the leader of the little commonwealth, who did 
more than any other to shape its character and determine its 
fortunes. The writer, unconsciously, sketches his own cha- 
racter, while he seeks only to chronicle, with fulness and 
impartiality, the principal events in the history of the Colony. 
Never was a private journal more free from egotism, or more 
unstained by prejudice. The grave and modest demeanor of 
the writer, his uprightness and piety, his resignation under 
great misfortunes and trials, his unswerving purpose, his 
statesmanlike views, and his constant devotion to the inte- 
rests of the infant state and to the service of God, appear all 
the more fully from his determination to say nothing about 
them. Compare his diary with that of Pepys, for instance, 
or of Archbishop Laud, and he rises immeasurably in our 
estimation. There was no littleness in his character ; we are 
sure that he had nothing to conceal, and that the frankest 
portraiture of him is not only the best, but the one which 



1853.] THE EAKLY HISTORY OF MASSACHUSETTS. 335 

redounds most to his honor. He had, it is true, many of 
the faults of his age, and of the remarkable class of men 
to which he belonged ; though he was far above them in pru- 
dence and sagacity, in disinterestedness, and a gentleness of 
spirit that often corrected the errors and severities of his 
doctrines. He was obliged to speak of many public contro- 
versies, and of some personal disputes ; but there is no bitter- 
ness in his record of them, no undue exaltation in success, 
and no grumbling when he was worsted. He evidently de- 
signed his Journal to be a plain record of facts, not of enmi- 
ties, or prejudices, or one-sided statements. We cannot but 
sympathize with him in his obvious purpose to be impartial, 
and we rely on what he says of others with as full a confi- 
dence as on what he relates of himself. 

The opinion is a very common, but a very mistaken one, 
that the first settlers of New England, though they were men 
of great purity of purpose, were still narrow-minded and 
fanatical, — a set of enthusiasts, whose only notions of go- 
vernment and civil polity were drawn from the Old Testa- 
ment, and who were quite deficient in worldly wisdom and 
political sagacity. Nothing can be farther from the truth. 
Their leaders belonged to the same class with the debaters 
and statesmen, who guided the deliberations of the Long 
Parliament, and swayed the destinies of England with unpa- 
ralleled firmness, prudence, and vigor, for over twenty years. 
"Whatever else they may have been, Cromwell and Hampden, 
Pym, St. John, and Hollis were no fools. The name of the 
younger Vane stands high on the list of the philosophical 
statesmen and patriots of the mother country ; yet those who 
have studied his career here in New England will admit that 
he was excelled, in all the high qualities of a governor of the 
people, by Winthrop, who was for a time his rival. Among 
Winthrop's colleagues and advisers were some of the best 
scholars of the English Universities — men of far-reaching 
views and noble aims — who guided the councils of the 
infant colony with as much political wisdom as religious 
fervor, and who were not wholly unconscious of their high 
vocation here in laying the foundations of a peculiar Christ- 
ian commonwealth. In carrying forward this great work, 
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they evinced a coolness, a fixedness of purpose, and a con- 
sistency of doctrine and conduct, which are the farthest 
things in the world from the fluctuating opinions and erra- 
tic fancies of a distempered fanaticism. True, they did not 
rise, in all respects, above the erroneous theories and mistaken 
practices of their age : no whole class of men ever do antici- 
pate the experience and wisdom of later generations. It is 
not difficult to see their errors now ; it is a cheap merit in the 
nineteenth century to blame the bigotry and the persecuting 
spirit of the seventeenth. Toleration is the easiest of all 
virtues when men have become indifferent about truth or 
error, and do not heartily believe in any thing. But when 
personal interest or political opinion is at stake, men are just 
as intolerant now as ever. If the fathers of New England 
are tried by the only proper standard, the religious opinions 
and political theories of their contemporaries, they appear 
worthy of the great part which was assigned to them in the 
designs of Providence, — of creating the institutions of what 
was a New "World both in a moral and physical sense, and 
of leaving deeply imprinted upon them the stamp of their 
own wise and comprehensive purposes and vigorous cha- 
racters. 

We cannot better vindicate the reputation of the elder 
Winthrop for political sagacity, as well as for a sweet and 
persuasive eloquence, than by quoting a portion of the memo- 
rable speech, delivered in defence of his own conduct, which, 
even in the miserable, imperfect version of it that is given 
by Cotton Mather, commanded the warm encomium of De 
Tocqueville, and which the compilers of the Modern Univer- 
sal History declared to be " equal to any thing of antiquity, 
whether we considered it as coming from a philosopher or a 
magistrate." It may even challenge comparison with the 
best political speculations of a Mackintosh or a Guizot. 
The immediate occasion for its delivery was insignificant 
enough ; but it was probably intended as a general defence 
of the policy of Winthrop's administration against the mur- 
murs which had become prevalent, " that the magistrates 
intended to make themselves stronger, and the deputies 
weaker, and so, in time, to bring all power into the hands 
of the magistrates." 
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A quarrel had arisen in Hingham, in 1645, about the elec- 
tion of an officer to command " the trained band " of the 
town; and the magistrates, to whom the question was 
referred, ordered that both parties should return home, and 
that the commander first chosen, Eames, should keep his 
place till further order of the court. But a majority of 
the men refused to follow him, and his opponent, Allen, 
continued to command in defiance of the magistrates. Still 
further, the church at Hingham, under Mr. Hobart, took part 
with the malcontents, and were actually proceeding to excom- 
municate Eames, under pretence that he had falsely reported 
the order from the court. He applied to the magistrates for 
protection ; and four of them having met together, of whom 
Winthrop, then deputy-governor, was chief, they issued war- 
rants against several of the offenders, and ordered them to 
find sureties for their appearance at the next court. Three of 
these were brothers of the minister, Mr. Hobart, who appeared 
for them, and expostulated with so much insolence that some 
of the magistrates told him, " that were it not for respect to 
his ministry, they would commit him." Soon afterwards, 
five others of the discontented party were ordered, "for speak- 
ing untruths of the magistrates in the church," to give bond 
for their appearance ; and two of them refusing to do so, they 
were committed in open court. Great excitement followed, 
and at the next general court, a petition was presented from 
the Rev. Mr. Hobart and about ninety of the inhabitants of 
Hingham, directly impeaching the magistrates for exceeding 
their authority, and infringing the liberties of the people and 
of the church. When they were desired to name the magis- 
trates whom they accused, and the matters which were laid 
to their charge, they singled out the deputy-governor, and two 
of the petitioners undertook the prosecution. It was then 
ordered, at the request of Winthrop himself, that the cause 
should receive a public hearing. 

" The day appointed being come, the court assembled in the meet- 
ing-house at Boston. Divers of the elders were present, and a great 
assembly of people. The deputy governor, coming in with the rest 
of the magistrates, placed himself beneath within the bar, and so sate 
uncovered. Some question was in the court about his being in that 
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place (for many both of the court and assembly were grieved at it.) 
But the deputy telling them, that, being criminally accused, he might 
not sit as a judge in that cause, and if he were upon the bench, it 
would be a great disadvantage to him, for he could not take that liberty 
to plead the cause, which he ought to be allowed at the bar, upon this 
the court was satisfied." Vol. ii. p. 275. 

After the petitioners had been heard, Winthrop urged that 
he might have demurred in law, or refused to answer, upon 
three separate grounds : — 1. That nothing really criminal 
had been laid to his charge. 2. That if he had been mistaken 
in respect either of the law or the facts, his erroneous judg- 
ment might be reversed, but his uprightness as a judge was 
not therefore to be called in question. 3. That by singling 
him out from four of the magistrates, and making him alone 
responsible for the act of the whole court, his means of de- 
fence were crippled, inasmuch as an act might be justifiable 
if done by the full court, which would be criminal if performed 
by a single magistrate. Still, in order to satisfy men's minds, 
he consented to waive this plea, and make answer to the par- 
ticular charges, so that the whole cause might be heard. 
Then, after examination of the witnesses, he entered into a 
full justification of himself on all the points, showing that the 
action of the court, on complaint regularly preferred to it of 
mutinous practice, open disturbance of the peace, and slight- 
ing of authority, in binding over the parties to answer at the 
next court, was according to the laws of England, and in 
conformity with the practice here ever since the Colony was 
formed. A vehement discussion ensued, party spirit being 
thoroughly excited, and the debate proceeding with great 
clamor. 

" Two of the magistrates and many of the deputies were of opinion 
that the magistrates exercised too much power, and that the people's 
liberty was thereby in danger ; and other of the deputies, (being about 
half,) and all the rest of the magistrates were of a different judgment, 
and that authority was overmuch slighted, which, if not timely reme- 
died, would endanger the commonwealth, and bring us to a mere 
democracy." Vol. ii. p. 277. 

All were agreed, however, that the petition against Win- 
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throp and his colleagues was false and scandalous, and that 
the deputy-governor " ought to be acquit and righted ; " but 
they differed on the point whether the petitioners and the 
other parties to the disturbance at Hingham should be cen- 
sured and otherwise punished. The controversy ran high for 
over two months. The Assistants offered to refer the matter 
to the clergy, who were then in session at Cambridge ; " but 
the deputies would by no means consent thereto, for they 
knew that many of the elders understood the cause, and were 
more careful to uphold the honor and power of the magis- 
trates than themselves well liked of." Then it was agreed, 
upon motion of the deputies, that the cause should be left to 
arbitration. But no sooner were the arbitrators chosen than 
the managers of the opposite party, finding that the decision 
would certainly be against them, came privately to the magis- 
trates, and agreed that the chief petitioners, and other parties 
to the disturbance, should be punished. Fines were, accord- 
ingly, imposed upon them, amounting in the aggregate to 
one hundred pounds, and the deputy-governor was legally 
and publicly acquitted of all that had been laid to his charge. 

"According to this agreement, presently after the lecture, the magis- 
trates and deputies took their places in the meeting-house, and the 
people being come together, and the deputy governor placing himself 
within the bar, as at the time of the hearing, etc., the governor read 
the sentence of the court, without speaking any more, for the deputies 
had (by importunity) obtained a promise of silence from the magis- 
trates. Then was the deputy governor desired by the court to go up 
and take his place again upon the, bench, which he did accordingly, 
and the court being about to arise, he desired leave for a little speech, 
which was to this effect." Vol. ii. p. 279. 

He alluded, in a graceful and touching manner, to the pain 
and humiliation he had suffered in being thus criminally 
charged and subjected to open trial ; and acknowledged that 
it was sufficient cause for him to humble himself before God, 
though the judgment of the court was sufficient for his justi- 
fication before men. Not a word of exultation at his triumph, 
escaped him, nor did he even allude to the original subject of 
controversy ; but in the manner of a father addressing his 
children, he thus proceeded : — 

vol. lxxvii. — no. 161. 30 
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" The great questions that have troubled the country, are about the 
authority of the magistrates and the liberty of the people. It is your- 
selves who have called us to this office, and being called by you, we 
have our authority from God, in way of an ordinance, such as hath 
the image of God eminently stamped upon it, the contempt and viola- 
tion whereof hath been vindicated with examples of divine vengeance. 
I entreat you to consider, that when you choose magistrates, you take 
them from among yourselves, men subject to like passions as you are. 
Therefore when you see infirmities in us, you should reflect upon your 
own, and that would make you bear the more with us, and not be 
severe censurers of the failings of your magistrates, when you have 
continual experience of the like infirmities in yourselves and others. 
We account him a good servant, who breaks not his covenant. The 
covenant between you and us is in the oath you have taken of us, 
which is to this purpose, that we shall govern you and judge your 
causes by the rules of God's laws and our own, according to our best 
skill. "When you agree with a workman to build you a ship or house, 
etc., he undertakes as well for his skill as for his faithfulness, for it is 
his profession, and you pay him for both. But when you call one to 
be a magistrate, he doth not profess nor undertake to have sufficient 
skill for that office, nor can you furnish him with gifts, etc., therefore 
you must run the hazard of his skill and ability. But if he fail in 
faithfulness, which by his oath he is bound unto, that he must answer 
for. If it fall out that the case be clear to common apprehension, and 
the rule clear also, if he transgress here, the error is not in the skill, 
but in the evil of the will : it must be required of him. But if the 
case be doubtful, or the rule doubtful, to men of such understanding 
and parts as your magistrates are, if your magistrates should err here, 
yourselves must bear it. 

" For the other point, concerning liberty, I observe a great mistake 
in the country about that. There is a twofold liberty, natural (I 
mean as our nature is now corrupt) and civil or federal. The first is 
common to man with beasts and other creatures. By this, man, as he 
stands in relation to man simply, hath liberty to do what he lists ; it js 
a liberty to evil as well as to good. This liberty is incompatible and 
inconsistent with authority, and cannot endure the least restraint of 
the most just authority. The exercise and maintaining of this liberty 
makes men grow more evil, and in time to be worse than brute beasts : 
omnes sumus licentid deteriores. This is that great enemy of truth 
and peace, that wild beast, which all the ordinances of God are bent 
against, to restrain and subdue it. The other kind of liberty I call 
civil or federal, it may also be termed moral, in reference to the cove- 
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nant between God and man, in the moral law, and the politic cove- 
nants and constitutions, amongst men themselves. This liberty is the 
proper end and object of authority, and cannot subsist without it ; and 
it is a liberty to that only which is good, just, and honest. This 
liberty you are to stand for, with the hazard not only of your goods, 
but of your lives, if need be. Whatsoever crosseth this, is not 
authority, but a distemper thereof. This liberty is maintained and 
exercised in a way of subjection to authority; it is of the same kind 
of liberty wherewith Christ hath made us free. The woman's own 
choice makes such a man her husband ; yet being so chosen, he is her 
lord, and she is to be subject to him, yet in a way of liberty, not of 
bondage ; and a true wife accounts her subjection her honor and free- 
dom, and would not think her condition safe and free, but in her 
subjection to her husband's authority. Such is the liberty of the 
church under the authority of Christ, her king and husband ; his yoke 
is so easy and sweet to her as a bride's ornaments ; and if through 
frowardness or wantonness, etc., she shake it off, at any time, she is 
at no rest in her spirit, until she take it up again ; and whether her 
lord smiles upon her, and embraceth her in his arms, or whether he 
frowns, or rebukes, or smites her, she apprehends the sweetness of his 
love in all, and is refreshed, supported, and instructed by every such 
dispensation of his authority over her. On the other side, ye know 
who they are that complain of this yoke and say, let us break their 
bands, etc., we will not have this man to rule over us. Even so, 
brethren, it will be between you and your magistrates. If you stand 
for your natural corrupt liberties, and will do what is good in your 
own eyes, you will not endure the least weight of authority, but will 
murmur, and oppose, and be always striving to shake off that yoke ; 
but if you will be satisfied to enjoy such civil and lawful liberties, such 
as Christ allows you, then will you quietly and cheerfully submit unto 
that authority which is set over you, in all the administrations of it, 
for your good. Wherein, if we fail at any time, we hope we shall be 
willing (by God's assistance) to hearken to good advice from any of 
you, or in any other way of God ; so shall your liberties be preserved, 
in upholding the honor and power of authority amongst you." Vol. ii. 
p. 280-282. 

The people showed their appreciation of Winthrop's con- 
duct and advice, the next year, by choosing him governor 
again, and continuing him in office for the rest of his life. 
He had no cause to regret that he had been arraigned on a 
criminal charge at the bar of his own court ; his noble speech 
will probably outlive even the prosperous commonwealth 
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which he founded. We have dwelt at some length upon the 
history of this controversy, insignificant as it may appear to 
some, for it illustrates the state of feeling which long existed 
between the deputies and the Assistants, and incidentally 
throws much light upon the peculiar polity of Massachusetts 
under the old Charter. 

The Court of Assistants was, in truth, an anomalous body ; 
it united executive, legislative, and judicial functions. Cer- 
tainly it would not have been so constituted, if the original 
purpose of the Charter had been to found a colony and insti- 
tute a government. But we all know that it was not so ; the 
Charter was originally designed for a trading corporation 
within the realm, like the East India Company, or any other 
incorporated trading association. Great power was therefore 
given to the Governor, Deputy- Governor, and eighteen Assist- 
ants, whom we should call the Directors, but who were 
loosely denominated " the magistrates," after the Charter had 
been somewhat arbitrarily converted into an instrument of 
government. They were authorized "to take care for the 
best disposing and ordering of the general business and 
affairs " of the lands which were granted, and for " the plant- 
ation thereof and the government of the people there." They 
were empowered to hold " a court or assembly of them- 
selves" once every month, or oftener, at their pleasure, at 
which seven should be a quorum, " for the better ordering 
and directing of their affairs." A great and general court, 
or assembly, of all the freemen was to be held four times a 
year, of which the Governor or Deputy-Governor, and at least 
six of the Assistants, were necessarily to form a part, at which 
such and so many persons " as they shall think fit " were 
to be made free of the company, officers were to be chosen, 
and laws and ordinances to be enacted for the welfare of the 
company, and for the government and ordering of the lands 
or plantation, " and the people inhabiting and to inhabit the 
same." There is no mention of any deputies or representa- 
tive assembly ; and the only check upon the legislative power 
is found in the provision, that " such laws or ordinances be 
not contrary or repugnant to the laws and statutes of this our 
realm of England." One other provision clearly contemplates 
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the continued residence of the Governor and Company within 
the limits of England; for it provides that the commanders, or 
other officers and ministers, appointed by them to govern the 
plantation and its inhabitants, should " have full and abso- 
lute power and authority" to punish, pardon, govern, and 
rule all the adventurers and settlers, according to the laws, 
ordinances, and directions of the Governor and Company 
aforesaid. 

It was a daring measure, therefore, and one of very doubt- 
ful legality, to transfer bodily the Charter, the Governor, and 
the whole Company from Old England to New England, and 
thereby to transform a trading or planting corporation into a 
government, a board of Assistants or Directors into a court of 
magistrates, and a meeting of shareholders into a popular 
legislative assembly. But the measure being once taken, 
there can be no doubt what sort of a government was thereby 
instituted, if any regard was to be paid to the remaining pro- 
visions of the Charter. The government was a close corpo- 
ration ; no one could claim admission into it as a matter of 
right, though he became a settler in the colony. The freemen 
themselves were to determine whom they would admit to be 
their colleagues and successors. For this reason, and because 
so much power was given to the Governor and Assistants, 
this irregular and perverted Charter, this institution of a trad- 
ing company wrested into an institution of a colonial govern- 
ment, answered the purposes of the founders of Massachusetts 
far better than any direct grant of privileges which they could 
hope to obtain from the crown. They sought to found, not a 
state, but a church ; they wished, not to invite all settlers for 
the mere sake of peopling a plantation as rapidly as possible, 
but to keep out all who did not agree with them in religious 
opinion, and thus to take effectual care that the peace of their 
new home should never be disturbed by theological contro- 
versy. They had an undoubted right to do so, for they 
formed, not a political body corporate, but a private asso- 
ciation, and as such, they had a right to select their own 
companions and associates, and to have the exclusive pos- 
session of their own territory. Their lands, previously un- 
tenanted except by Indians, whose conversion formed a part 
30* 
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of their scheme, had been fairly bought and paid for, and 
were to be kept free from intrusion and trespass. And fair 
notice was given that they intended to keep out all who were 
not their brethren in the faith ; Quakers and Anabaptists, Pa- 
pists and Antinomians, (they would have added Church-of- 
England men, if they had dared,) were formally warned off 
their premises. Even at the present day, no one questions 
the right of any band of sectaries to do precisely the same 
thing, if they see fit ; the Shakers and the Mormons do so, 
and we do not think of charging them with religious into- 
lerance or a persecuting spirit. Hutchinson states the case 
fairly, when, alluding to the strictness and severity of the laws 
of Massachusetts, he says, the founders of " Pennsylvania, by 
a greater latitude in their system, have drawn inhabitants in 
much greater proportion. Our ancestors valued themselves 
upon being a colony for religion. Penn had no other motive 
to found his colony than human policy." If Winthrop and 
his colleagues had accepted an ordinary charter from the king 
for planting a colony, they could not have acted up to this 
principle; they would probably have been obliged to accept 
all who chose to join them. 

We will borrow Governor Winthrop's own argument 
upon this point. The following is an extract from his De- 
fence of a Law of the General Court, passed in 1637, (im- 
mediately after the controversy with Wheelwright and Mrs. 
Hutchinson,) " to this effect, that none should be received to 
inhabit within this jurisdiction but such as should be allowed 
by some of the magistrates." Vane published an " Answer " 
to this " Defence," and Winthrop made a rejoinder ; but the 
dispute between them was conducted without acrimony. 

"1. If we here be a corporation established by free consent, if the 
place of our cohabitation be our own, then no man hath right to come 
into us, &c, without our consent. 

" 2. If no man hath right to our lands, our government privileges, 
&c, but by our consent, then it is reason we should take notice of be- 
fore we confer any such upon them. 

" 3. If we are bound to keep off whatsoever tend to our ruin or da- 
mage, then we may lawfully refuse to receive such whose dispositions 
suit not with ours, and whose society (we know) will be hurtful to 
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us, and therefore it is lawful to take knowledge of all men before we 
receive them. 

" 4. The churches take liberty (as lawfully they may) to receive or 
reject at their discretion ; yea particular towns make orders to the like 
effect ; why then should the commonweal be denied the like liberty, 
and the whole more restrained than any part ? 

" 5. If it be a sin in us to deny some men place, &c, among us, then, 
it is because of some right they have to this place, &c, for to deny a 
man that which he hath no right unto is neither sin nor injury. 

" 6. If strangers have right to our houses or lands, &c, then it is 
either of justice or of mercy; if of justice, let them plead it, and we 
shall know what to answer ; but if it be only in way of mercy, or by 
the rule of hospitality, &c, then I answer, 1st : A man is not a fit 
object of mercy except he be in misery. 2d : We are not bound to 
exercise mercy to others to the ruin of ourselves. 3d : There are few 
that stand in need of mercy at their first coming hither. As for hos- 
pitality, that rule doth not bind further than for some present occasion, 
not for continual residence. 

" 7. A family is a little commonwealth, and a commonwealth is a 
great family. Now as a family is not bound to entertain all comers, — 
no, not every good man, (otherwise than by way of hospitality,) no 
more is a commonwealth. 

" 8. It is a general received rule, turpius ejicitur quam non admittitur 
hospes, it is worse to receive a man whom we must cast out again, than 
to deny him admittance. 

" 9. The rule of the apostle John, 2. 10, is, that such as come and 
bring not the true doctrine with them should not be received to house, 
and by the same reason not into the commonweal. 
" 10. Seeing it must be granted that there may come such persons 
(suppose Jesuits, &c.) which, by consent of all, ought to be rejected, 
it will follow that this law {being only for notice to be taken of all that 
come to us, without which we cannot avoid such as indeed are to be kept 
out) is no other but just and needful, and if any should be rejected that 
ought to be received, that is not to be imputed to the law, but to those 
who are betrusted with the execution of it. Hutch. Col. of Papers, 
pp. 68, 69. 

"We can now see that the peculiar limitation of the right of 
suffrage in Massachusetts was a natural and necessary feature 
of the scheme upon which the Colony was established. The 
law that none but members of the churches could become 
freemen of the colony, or could vote at the elections, has been 
the subject of much unfounded invective. While it existed, 
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we must remember that universal suffrage was a thing almost 
unheard of anywhere, and probably was not desired by a sin- 
gle member of the community. Nothing like it had ever 
existed in England, where the right of voting was generally 
restricted to freeholders and to the freemen of the several 
municipal corporations, who bore by no means so large a 
ratio to the total population as did the church members in 
New England. Instead of evincing a narrow and exclusive 
spirit, therefore, the first effect of the Massachusetts law was 
a very unusual enlargement of the right of suffrage. Among 
the original grantees of the charter, among the original mem- 
bers of the association, and even the earlier companies of 
emigrants, it is probable that nearly all the male adults, ex- 
cluding servants, were either members of a church, or became 
such immediately after their landing on the shores of the 
Bay. The established mode of settling a new town in those 
days was to found a church on the proposed locality of the 
settlement ; as it was taken for granted that at least all the 
heads of families who proposed to colonize would seek and 
need church privileges. In fact, it may be doubted whether 
the rule of exclusion then was much, if any, broader than that 
which still exists in Massachusetts, and which deprives all 
who are not tax-payers of the right of suffrage. The prin- 
ciple of limitation, indeed, was different. In England, it was 
either rank or property, generally the latter ; here it was reli- 
gious faith and practice. Considering the principles upon 
which this peculiar colony was avowedly established, and as 
no one then even thought of universal suffrage, it may be 
doubted whether any limitation of the right could have been 
devised which would have been safer or more practicable than 
the one adopted in Massachusetts. 

The principle was applied with a just regard to the rights 
of the few settlers who had established themselves in the 
territory, before Winthrop, or even Endicott, had landed. 
Immediately after coming over,Winthrop's company admitted 
one hundred and nine new freemen, among whom were 
most of the " Old Planters," as they were termed, — persons 
who had irregularly established themselves on the Massachu- 
setts shore before the Charter was granted, and whose reli- 
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gious principles, if they had any, were generally distasteful to 
the Company. The law respecting the admission of freemen 
was not passed till the year afterwards, — probably because 
the necessity of it had not become apparent, as nearly all 
Winthrop's immediate companions were church members. 
But after the lapse of a year, stragglers and interlopers began 
to appear among them, and it was necessary to deprive these 
of any power of molesting the great majority, or breaking up 
the original and much cherished plan of the settlement. Cer- 
tainly, we cannot complain of any law which prevented such 
worthies as Thomas Morton or Sir Christopher Gardiner from 
troubling the colony. Even in our day, such men would be 
liable to punishment as vagrants, licentious persons, and dis- 
turbers of the public peace; in 1630, they were dangerous 
nuisances. 

In 1646, the famous Dr. Robert Child attempted to create 
some agitation among the people, by presenting a petition 
and remonstrance against several alleged grievances, among 
which this exclusion of all but church members from the pri- 
vileges of freemen was chief. The fact that the author of 
this petition could find but seven persons who were willing 
to sign it, enables us to estimate the amount of discontent 
which this law had occasioned, after it had been fifteen years 
in force ; and the very pungent answer of the General Court 
to the petition informs us who these persons were. 

" We have good cause to be persuaded," say the General Court, 
" that there are not many of these discontented remonstrants within our 
jurisdiction, nor in New England. We are further confirmed herein, 
when we consider what hard shifts these remonstrants were put unto 
to make up the number of seven. The first (and he that must be the 
leader in this design,) is a Paduan Doctor, (as he is reputed) lately 
come into the country, who hath not so much as tasted of their griev- 
ances, nor like to do, being a bachelor and only a sojourner, who never 
paid a penny to any public charge, though (of his own good will) he 
hath done something for public use. A second is a church member, 
but will be no freeman ; he likes better to be eased of that trouble and 
charge. A third [Samuel Maverick, one of the Old Planters, admitted 
among the 109] is a freeman, but no member of any church, and the 
reason hath been his professed attachment to the hierarchy. [He was 
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an Episcopalian.] A fourth is the clerk of the prothonotaries' office, a 
sojourner also, and of no visible estate in the country, one who hath 
never appeared formerly in such design, however he may have been 
drawn into this ; it is like to be as those who were called by Absalom 
to accompany him to Hebron. A fifth is a young merchant, little ac- 
quainted with commonwealth affairs. * * * A sixth was taken up 
by accident, being none of this jurisdiction, but himself and family in- 
habiting in Rhode Island. The seventh is an old grocer of London, 
whose forgetfulness of the laws and customs of that city, and unmind- 
fulness of his duty to the government under which he now lives, we 
may impute to his age and other infirmities. 

" And these are the champions who must represent the body of non- 
freemen. If this be their head, sure they have insulsum caput et non 
multo sale defcecandum." 

It appears there was another petition, also got up at the 
instigation of Child, and presented at the same time, of which 
Winthrop gives the following account : — 

" They sent their agents up and down the country to get hands to 
this petition. But of the many thousands they spake of, we could hear 
but of twenty-five to the chief petition, and those were (for the most 
part) either young men who came over servants, and never had any 
show of religion in them, or fishermen of Marblehead, profane persons, 
divers of them brought the last year from Newfoundland to fish a sea- 
son, and so to return again ; others were such as were drawn in by 
their relations, men of no reason neither, as a barber of Boston, who, 
being demanded by the governor, what moved him to set his hand, 
made answer, that the gentlemen were his customers, etc. ; and these 
are the men, who must be held forth to the parliament, as driven out 
of England by the bishops, etc., and whose tears and sighs must move 
compassion." Vol. ii. p. 358. 

It does not appear that the disqualification of the non- 
freemen was universal ; for the petitioners were driven to 
confess, though they at first impudently denied it, " that 
non-freemen have a vote in the choice of military officers." 
The following, moreover, is one provision in the " Body of 
Liberties," enacted in 1641, being the first code of laws es- 
tablished in Massachusetts. 

"Every man, whether inhabitant or foreigner, free or not free, shall 
have liberty to come to any public Court, Council, or Town Meeting, 
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and either by speech or writing, to move any lawful, reasonable, or 
material question, or to present any necessary motion, complaint, pe- 
tition, bill, or information, whereof that meeting hath proper cognizance, 
so it be done in convenient time, due order, and respectful manner." 

Another reason why Winthrop and his colleagues preferred 
their seemingly imperfect Charter, or mere grant of corporate 
privileges for trading purposes, to any regular Charter, or 
formal cession of political authority from the crown, (even 
supposing that they could have obtained the latter, had they 
desired it,) was that it gave so much power to the Governor 
and Assistants; — that, in fact, it put the whole administra- 
tion, executive and judicial, together with a part of the legis- 
lative power, into their hands, reserving to the freemen only a 
right to make an annual election of these officers, a right to 
admit other freemen, and a concurrent right of legislation. It 
is the universal practice, even at the present day, for a private 
incorporated company to give the entire management of its 
affairs to a Board of Directors, annually chosen, and respon- 
sible to the body of the stockholders for the due exercise of 
their trust, but not liable to any interference on the part of 
these stockholders while they are in office. The founders of 
Massachusetts, as we have seen, designed to preserve in their 
Colony all the essential features of a private association, 
formed, not indeed for trading, but for religious purposes, — 
to preserve unity of faith and worship, and freedom from theo- 
logical jangling. The principal stockholders, those who had 
invested most in the undertaking, who first conceived the 
scheme, and had the lead among their fellows in rank, educa- 
tion, and reputation for piety and ability, were to hold the 
reins almost as a matter of course. They designed the go- 
vernment to be a mild sort of patriarchal aristocracy, directed 
according to the principles of the word of God. The minis- 
ters of the churches naturally favored this intention ; to carry 
it out was the surest means of preserving that purity and 
unity of faith which they so much prized. And it was not, 
at first, at all distasteful to the freemen generally. Whatever 
cause of complaint the emigrants had against the administra- 
tion of the government at home, they were still Englishmen, 
— English in their affections, English in their prejudices, 
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English in their instinctive respect for rank and station. It 
was probably understood among them, before they embarked, 
that the chief direction of the Colony, the general control of 
affairs, was to be and to remain in the hands of those who 
first conceived the enterprise and furnished the principal 
means for its execution. Far from manifesting any jealousy 
of the magistrates in the outset, at the first General Court 
after they landed, they conferred the whole power of legislation 
upon them, together with a right to choose the Governor and 
Deputy-Governor out of their own number, — thus voluntarily 
denuding themselves of a privilege which was secured to 
them by the Charter. As the leading persons, the few " gen- 
tlemen " of the Colony all belonged to this Board, the measure 
created no surprise ; they seemed to act on the understanding 
that the government in all its parts naturally devolved upon 
them. It was even understood, that they were to hold office 
indefinitely, the freemen reserving to themselves only the right 
of filling such vacancies as might occur by death or resig- 
nation, or of occasionally displacing a magistrate for some 
extraordinary cause. At least, this was the only right that 
they exercised for some years ; the Assistants were usually 
reappointed, except on rare exigencies or for special reasons. 

At the General Court of the next year, it is true, the free- 
men appeared somewhat jealous of the little oligarchy which 
they had created ; and they resumed to themselves the power 
of electing the Governor and the Deputy, as well as the As- 
sistants. Still, the power of making laws generally remained 
with " the magistrates," who, as Hutchinson remarks, " kept 
the powers of government, both legislative and executive, very 
much in their hands the first three years." Not more than 
eight or nine Assistants were usually chosen, while the legal 
number was eighteen ; the avowed policy being to keep seve- 
ral offices open, so that if gentlemen of rank and substance, 
agreeing with them in the faith, should be induced to emi- 
grate to the Colony, they might be immediately complimented 
with a place at the board of magistrates. In this manner, 
Mr. Humphrey, a brother-in-law to the Earl of Lincoln, John 
Winthrop, Jr., the Governor's oldest son, and Mr. Haynes, "a 
gentleman of great estate," afterwards chosen Governor him- 
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self, were successively appointed soon after their arrival, the 
other members of the Court of Assistants remaining un- 
changed. In pursuance of the same policy, the younger Vane 
was chosen governor in a few months after his arrival ; " and 
because he was son and heir to a Privy Councillor in Eng- 
land, the , ships congratulated his election with a volley of 
great shot." It was likewise ordered, that he should be, " for 
his year," president of a Council, the two other members of 
which, Winthrop and Dudley, should be appointed for life. 
The ill success of Vane's stormy administration probably 
operated, with other causes, to make this experiment unpo- 
pular ; and the council for life continued only three years. 
Vane also assumed more state as governor than had been 
usual in the infant settlement; four attendants preceded 
him with their halberds when he went either to court or 
church. Yet after his return to England, as is well known, 
he became a leader of the Republican party there ; — a strik- 
ing proof, among others, that English republicanism, in those 
days, consisted merely in that aversion to the kingly office 
which had naturally grown out of resistance to the tyranny 
of Charles I. and the exasperation produced by the civil war. 
It was even more averse to democracy than to royalty. 

The abortive measure of a Council for life had reference 
to certain proposals, made in 1636, by Lord Say and Seale, 
Lord Brooke, and other " persons of quality," as conditions 
of their removing to New England. Mr. Cotton, in a letter 
to the former nobleman, informs him that the General Court 
had conformed to his wishes in this respect, although they 
had as yet chosen only two members of this Council, — " that 
so," he adds, " they may keep an open door for such desirable 
gentlemen as your Lordship mentioneth." The other pro- 
posals of these Lords and gentlemen certainly appear of a 
very extraordinary character, especially when it is remembered 
that they were among the leaders of the Puritans at home, 
who were banded together in opposition to the king's govern- 
ment. They asked that the Court of Assistants should be 
converted into a House of Peers, to be continued by heredi- 
tary descent, and to form a permanent upper branch of the. 
legislature ; into this rank and office the gentlemen making 
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the proposals were to be admitted, even before their arrival in 
this country ; and the dignity was to descend to their heirs. 
Mr. Cotton's elaborate reply to each of their proposals affords 
a curious illustration of the political ideas entertained by the 
fathers of the Massachusetts Colony. " I do not conceive," 
he says, " that God did ever ordain democracy as a fit govern- 
ment, either for church or commonwealth. If the people be 
governors, who shall be governed? As for monarchy and 
aristocracy, they are both of them clearly approved and di- 
rected in Scripture ; yet so that [God] referreththe sovereignty 
to himself, and setteth up theocracy in both as the best form 
of government." He greatly magnified the office of the As- 
sistants, and affirmed that all persons of consideration and 
estate, who came among them, were appointed to that dig- 
nity, if they became members of the church. But to the pro- 
posal that the office should necessarily belong to them and 
their heirs, he demurs, and takes a fine distinction to justify 
the contrary practice. 

" Hereditary honors both nature and Scripture doth acknowledge ; 
but hereditary authority and power standeth only by the civil laws of 
some commonwealths ; and even among them, the authority and power 
of the father are nowhere communicated, together with his honors, unto 
all his posterity. Where God blesseth any branch of any noble or 
generous family with a spirit and gifts fit for government, it would be 
a taking of God's name in vain to put such talent under a bushel, and 
a sin against the honor of magistracy to neglect such in our elections. 
But if God should not delight to furnish some of their posterity with 
gifts fit for magistracy, we should expose them rather to reproach and 
prejudice, and the commonwealth with them, than exalt them to honor, 
if we should call them forth, when God did not, to the magistracy." 

On the receipt of this answer, as might have been antici- 
pated, the Lords Brooke and Say concluded to remain at 
home. 

Another symptom of the aristocratic spirit which prevailed 
at first among the colonists, but especially among their magis- 
trates, was the jealous care with which they preserved the 
few outward tokens of social distinction which they brought 
over with them from England. " They were very careful," 
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says Hutchinson, " that no title or appellation should be given 
where it was not due ; nor more than half a dozen of the prin- 
cipal gentlemen took the title of ' Esquire ; ' and in a list of 
one hundred freemen, you will not find above four or five dis- 
tinguished by ' Mr.,' although they were generally men of 
some substance. ' Goodman ' and ' Goodwife ' were com- 
mon appellations.' " Privation of the address indicating gen- 
tility was even inflicted as a punishment. At a court held in 
1631, Mr. Josias Plaistow, for the crime of stealing some corn 
from the Indians, was very appropriately deprived of the title 
of a gentleman, and sentenced to be called plain " Josias." 
The smallness of their number, during the first few years, and 
the strangeness of their condition, on a wild shore so far from 
" home," with no well digested frame of polity, and no esta- 
blished code of laws, also tended to keep up the patriarchal 
and semi-aristocratic tone of their government. They resem- 
bled a large family of children and servants, more than an 
organized body politic, and the Governor and Assistants 
ruled them with the mild despotism which seems naturally 
to belong to the heads of a family. 

Of course, this state of things could not long continue. 
The circumstances in which the colonists were placed tended 
to diffuse and develop among them the spirit of equality 
and sentiments of republicanism to an extent of which the 
founders of the settlement had never dreamed. From the be- 
ginning, there was remarkable equality of fortune and social 
position among the body of the colonists ; excepting the few 
who were chosen to the board of magistrates, or who received 
the only honorary designation in use among them, none were 
wealthy, nearly all depended on the labor of their hands. 
Though several of the nobility and gentry favored the emi- 
gration, and watched with interest the fortunes of the infant 
settlement, few of them actually embarked in it, and still 
fewer persisted to the end. The happy and the powerful do 
not go into exile. We have seen that Lords Brooke and Say 
could not make up their minds to join the colony. Lady 
Arabella Johnson and her husband died the first winter ; Har- 
lakenden survived only a few years. Vane, Humphrey, Salt- 
onstall, and Vassall, who were also of good families, made 
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but a brief stay. Nearly all the colonists were of the middling 
and lower classes of English society. This fact was not 
without an important influence on the political character and 
fortunes of the settlement. Equality of social claims was 
the natural basis of equality of social privileges. There was 
a germ of republicanism in the colony from the outset, — a 
natural tendency, as it were, towards universal eligibility and 
universal suffrage. This germ, it is true, for some time, was 
undeveloped, or grew only in secret ; it was kept down by the 
previous habits of the people, by their hereditary prejudices, 
by the respect for rank and station which they had imbibed 
with their mother's milk. There was no conscious purpose 
or wish of the settlers to create institutions differing in any 
material respect from those they had left in the mother coun- 
try, except in regard to liberty of worship. They did not 
intend to renounce their allegiance, to shake off the monarchy, 
or to found a commonwealth upon any new principles but 
purity and unity of religious faith and practice. But under the 
necessity of accommodating themselves to their novel situa- 
tion, carried along by the nature of the materials of which 
their company was composed, and by the religious purpose of 
their undertaking, they unconsciously sowed the seeds of a great 
future change in the political character of their government. 
Of this change they had no more idea than they had of the 
future greatness of the country they were colonizing. In both 
respects, they were the blind instruments for accomplishing 
the great designs of the Master whom they worshipped. 

The first manifestations of this republican feeling, the first 
expressions of the people's wish to have an active voice and 
a constant and direct agency in the government of their little 
commonwealth, seem to have taken "the magistrates" by 
surprise. They did not understand the new spirit that had 
been evoked. They resisted it, as something opposed to the 
original idea under which they had come together, and as 
destructive of the capital feature in their scheme, — the insti- 
tution of a separate religious community, in which all should 
be united in the one pure faith, and should walk in the ways 
of the Lord blameless, free alike from persecution and dissen- 
sion. The people were likened unto the Israelites, who had 
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oome up out of Egypt; and Governor Winthrop and Mr. 
Cotton, with their colleagues, were the Moses and Aaron, 
who were to guide them through the wilderness, and to 
whose direction they were bound to submit without murmur- 
ing. But they were now beginning to show as stiff-necked a 
spirit as that which animated their prototypes of old. The 
magistrates would have maintained here a kind of watchful 
patriarchal government, which should strictly enforce the law 
of God, with as little interference as possible from the people. 
They did not understand the effect, upon the spirit of the 
colonists, of being suddenly emancipated, through their emi- 
gration, from the rigid and absolute rule, both in church and 
state, to which they had been subjected in England. They 
did not foresee the reaction, — the natural, even if excessive, 
expansion of the human mind, when suddenly relieved from 
so great a pressure. Those who had withstood the tyranny 
of Strafford and Laud, who had braved the perils of the High 
Commission and the Star Chamber, were not to be tamely 
guided by Cotton, Dudley, and Winthrop, excellent men 
though they were, pure in faith and blameless before God 
and man. A controversy began, which lasted the whole time 
that the old Charter was in being, though the prudence of the 
magistrates prevented it from ever coming to an open out- 
break, between the high notions of government entertained 
by those who desired to carry out the original plan upon 
which the Colony was formed, and the independent demo- 
cratic spirit that was fostered by circumstances among the 
people. Here, as in the case of the English Reformation, the 
result was quite unlike the design. Intending to establish a 
mild form of patriarchal polity, the fathers of Massachusetts 
actually laid the foundations of a broad and very efficient 
republicanism, which, in all essential respects, was as firmly 
established at the commencement as at the close of the 
eighteenth century. Intending to secure unity of belief, by 
limiting the benefits of the Colony to the members of one 
religious persuasion, they in fact beheld sects multiplying 
around them with unexampled rapidity, and the paramount 
influence of religion preserved by the very cause which, they 
feared, would effect its ruin, — namely, the liberty of every 
31* 
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man to hold such a creed and practise such a form of worship 
as suited his peculiar temper, and the abstinence of all reli- 
gious sects, as such, from any interference with political 
concerns. 

The grounds of the controversy between the magistrates 
and the people have not been understood, and the motives 
and temper of the former have been grossly misrepresented. 
The position taken by them, and maintained with so much 
pertinacity, has been set forth as a usurpation and an abuse, 
while, in truth, it was only an attempt to carry out the original 
scheme of the settlement, and to act upon the principles 
which were at first universally recognized. Gradually, and 
without any conscious agency on the part either of the 
governors or the governed, — nay, in spite of the earnest 
resistance of the former, — a private religious association 
became a flourishing political community. A sect became a 
people, a family expanded into a State. It was their misfor- 
tune, perhaps it was their fault, that they did not recognize 
this change soon enough, and adapt themselves to the altered 
circumstances of their position. But no blame, even in this 
respect, can be imputed to the rulers of the first generation, 
in whose time the transformation, though it was in progress, 
was by no means complete. Again, their efforts to stem the 
current, or, as they conceived, to check the degeneracy of the 
times, have been represented only as the struggles of self- 
seeking and ambitious men, "clothed with a little brief 
authority," intolerant in spirit, meddlesome and grasping in 
disposition, to preserve a power which they had usurped, and 
to repress every movement tending to political or religious 
freedom among those whom they governed. How far this 
representation is from the truth, let those judge who have 
attentively considered the acts and writings of the founders 
of Massachusetts, as they were, before a factitious coloring 
was given to them by historians and essayists who lived two 
centuries afterwards, and who had their own political and 
religious theories to defend. More self-denying, disinterested, 
pure-minded, and unambitious rulers, a people were never 
blessed with. There is an antecedent presumption in their 
favor, arising from the fact that they were self-banished men 
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for conscience' sake ; and this presumption is borne out by al] 
their subsequent deeds and words. They had left country, 
home, and friends, — all that, in the estimation of most per- 
sons, renders life desirable, — for the sake of uniting their 
fortunes and their faith with those of a band of poor exiles 
on a distant, rugged, and inhospitable coast. Emigration to 
New England, in 1630, was pretty much what emigration to 
the Falkland Islands or to Patagonia would be held to be, at 
the present day. What inducement was there for an English 
country gentleman, of ,£700 a year, (equal to at least £7,000 
now,) to cast in his lot with these poor fugitives, who had, 
indeed, nothing to gain from leaving England, but who cer- 
tainly had nothing to lose? And the same question may be 
asked with reference to the sisters of the Earl of Lincoln, 
with their husbands, and even to men of so much station and 
substance as Dudley, Harlakenden, Haynes, Nowell, Pynchon, 
Rossiter, Bradstreet, or any "Assistant" for the first half cen- 
tury after the emigration began. Whatever impulses may 
have led these men to New England, certainly ambition, self, 
the love of power or the love of gain, an imperious or a 
grasping temper, had no place among them. Some died the 
first winter ; the hearts of some failed them, and they returned 
to the mother land ; Winthrop and a few others persevered to 
the end. They sacrificed every thing to the cause ; Winthrop 
spent his whole estate in the Colony's service, and died poor. 
In gratitude for his services, the deputies to the General Court, 
who had so often opposed him, unanimously voted, " that two 
hundred pounds should be given to the infant of our late 
honored governor, John Winthrop, Esq., out of the next coun- 
try levy." This infant son, otherwise wholly unprovided for, 
died when only three years old ; and the Court provided that 
one third of the aforesaid sum should be paid to the widow, 
and the other two thirds to Mr. Deane Winthrop and Mr. 
Samuel Winthrop, " they as yet having had no portions out 
of the late governor's estate, nor like to have." 

Office had no charms for these men. In such a community, 
at such a period, the labors, the responsibilities, and the bur- 
dens of the magistracy were accepted for the public good, but 
no one in his senses ever sought for them for his private 
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advantage. The governor's election was occasionally con- 
tested in the strife of parties, but never, as far as we can 
learn, for personal advantage. The former Assistants, as has 
been noticed, seem to have been reelected as a matter of 
course ; the Colony could not spare the services of its few 
capable and tried men. Besides, the original plan of the 
settlement was so far adhered to, as to acknowledge that 
these men were its natural directors and heads. Their efforts 
to preserve and execute this original plan were the source of 
all the difficulties and troubles, arising within the Colony, 
which they experienced. That the magistrates often resisted 
the action of the Deputies and the demands of the people, 
and thereby incurred some temporary unpopularity, and made 
themselves appear, in the eyes of a distant posterity, as avari- 
cious of power, intolerant, and hostile to popular institutions, 
was the effect, the inevitable effect, of their conscientious 
endeavors to carry out the primitive design of founding a 
peculiar Christian commonwealth in America, and preserving 
it unharmed by any of the evils or dissensions which afflicted 
God's chosen people in their native land. Religion, not 
worldly policy, not political reform, was the great object that 
brought them hither ; then let not their conduct be judged 
by political rules or worldly maxims. Let it be granted, even, 
that the realization of their original project was impossible ; 
that their scheme was Utopian ; that a patriarchal govern- 
ment, and a community regulated only by the principles of 
God's word, and free from political cares or religious disputes, 
were as much a dream in the seventeenth, as they certainly 
would be in the nineteenth, century. All this affects only 
our opinion of their wisdom, not of their sincerity, or their 
uprightness. The delusion was a natural one, considering the 
principles and the character of the men who labored under it. 
It was, at any rate, a generous error, such as was not likely 
to affect minds in which there remained a trace of selfishness, 
or a single project of worldly ambition. Our respect for 
Winthrop and his colleagues, therefore, is not a whit im- 
paired by the whole story of their administration, though 
they often acted in opposition to those rules of political con- 
duct which we now hold to be sacred and unquestionable. 
The extract already given from Mr. Winthrop's speech, in 



1853.] THE EARLY HISTORY OF MASSACHUSETTS. 359 

defence of himself, shows how much difference of opinion 
existed between the Deputies and the magistrates, as to the 
authority of the rulers and the liberties of the people ; any 
one can judge whether the views of government expounded 
in that- speech are slavish, unnatural, or impracticable, or 
whether the author of it was influenced by ambitious or 
selfish motives. To illustrate farther this difference of opi- 
nion, we will briefly advert to the several steps by which a 
representation of the people was at length established, and 
the magistrates were deprived of the exclusive power of 
making laws. At first, as we have seen, the freemen volun- 
tarily abdicated this power, and conferred it upon the Assist- 
ants ; authority to raise money by levy or taxation was, of 
course, included in the right to make general orders or laws. 
As early as 1632, the people of Watertown became dissatis- 
fied when they were assessed their share (<£8) of a rate of 
,£60, "ordered for the fortifying of the new town;" and 
the pastor and elder assembled the people, and told them " it 
was not safe to pay moneys after that sort, for fear of bring- 
ing themselves and posterity into bondage." 

" Being come before the governor and council, after much debate, 
they acknowledged their fault, confessing freely, that they were in an 
error, and made a retractation and submission under their hands, and 
were enjoined to read it in the assembly the next Lord's day. The 
ground of their error was, for that they took this government to be no 
other but as of a mayor and aldermen, who have not power to make 
laws or raise taxations without the people ; but understanding that this 
government was rather in the nature of a parliament, and that no 
assistant could be chosen but by the freemen, who had power likewise to 
remove the assistants and put in others, and therefore at every general 
court (which was to be held once every year) they had free liberty to 
consider and propound any thing concerning the same, and to declare 
their grievances, without being subject to question, or etc., they were 
fully satisfied ; and so their submission was accepted, and their offence 
pardoned." Vol. i. p. 84. 

Two or three months afterwards, however, probably at the 
instigation of the magistrates themselves, who disliked the 
responsibility of so delicate a task as the apportionment of a 
tax among the several towns, " Every town chose two men 
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to be at the next Court, to advise with the Governor and 
Assistants about the raising of a public stock, so as what they 
should agree upon should bind all." But these men, it should 
be understood, were not legislators, but only a committee for 
the equal apportionment of taxes. But in 1634, they pro- 
ceeded to claim full power of legislation, which, as appears 
from the following entry, the magistrates were rather unwill- 
ing to grant : — 

"Notice being sent out of the general court to be held the 14th day 
of the third month, called May, the freemen deputed two of each town 
to meet and consider of such matters as they were to take order in at 
the same general court ; who, having met, desired a sight of the pa- 
tent, and, conceiving thereby that all their laws should be made at the 
general court, repaired to the governor to advise with him about it, 
and about the abrogating of some orders formerly made, as for killing 
of swine in corn, etc. He told them, that, when the patent was granted, 
the number of freemen was supposed to be (as in like corporations) 
so few, as they might well join in making laws ; but now they were 
grown to so great a body, as it was not possible for them to make or 
execute laws, but they must choose others for that purpose : and that 
howsoever it would be necessary hereafter to have a select company 
to intend that work, yet for the present they were not furnished with 
a sufficient number of men qualified for such a business, neither could 
the commonwealth bear the loss of time of so many as must intend it. 
Yet this they might do at present, viz., they might, at the general 
court, make an order, that, once in the year, a certain number should 
be appointed (upon summons from the governor) to revise all laws, 
etc., and to reform what they found amiss therein ; but not to make 
any new laws, but prefer their grievances to the court of assistants ; 
and that no assessments should be laid upon the country without the 
consent of such a committee, nor any lands disposed of." Vol. i. 
p. 152, 153. 

It is hardly necessary to add, as Mr. Savage remarks, that 
the very humble powers # here proposed for the representatives 
were immediately transcended. As soon as the assembly 
came together, they voted that none but the General Court had 
power to make laws or to levy taxes ; and that the persons 
deputed by the several towns to represent them " shall have 
the full power and voices of all the said freemen deputed to 
them for the making and establishing of laws, granting of 
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lands, &e." It is true that the Charter did not authorize the 
freemen to exercise their powers by deputation, or through 
their representatives; but it was urged that the power to 
delegate their right was one of the general privileges of Eng- 
lishmen, which they enjoyed in addition to those directly 
given by the Charter. The deputies at this time even imposed 
a fine upon the Assistants, for acting contrary to an order of 
the General Court. This was the beginning of a controversy 
between the two bodies, which was not finally appeased till 
the forfeiture of the charter changed the whole form of the 
government. The deputies were constantly extending their 
claims, and striving to take upon themselves a larger share of 
the government ; the Assistants, actively seconded by the 
clergy, endeavored to keep the government on its original 
footing, and to retain all the executive and judicial power, 
together with a share of the legislative, which the Charter 
and the original plan of the settlement had put into' their 
hands. In September, 1634, Mr. Hooker and his people, at 
Newtown, having petitioned for leave to remove to Connecti- 
cut, it appeared that a majority of the deputies were in favor 
of granting leave, while the greater part of the Assistants 
refused their assent. The magistrates insisted that they had 
a right to vote as a separate body, so as to have a negative 
upon all the decisions of the lower house. The deputies 
maintained that they should all meet as one assembly, in 
which case their own greater number would enable them to 
carry their point upon all occasions. 

" So, when they could proceed no farther, the whole court agreed to 
keep a day of humiliation to seek the Lord, which accordingly was 
done, in all the congregations, the 18th day of this month ; and the 
24th, the court met again. Before they began, Mr. Cotton preached, 
(being desired by all the court, upon Mr. Hooker's instant excuse of 
his unfitness for that occasion.) He took his text out of Hagg. ii. 4, 
etc., out of which he laid down the nature or strength (as he termed 
it) of the magistracy, ministry, and people, viz., — the strength of 
the magistracy to be their authority ; of the people, their liberty ; and 
of the ministry, their purity ; and showed how all of these had a 
negative voice, etc., and that yet the ultimate resolution, etc., ought to 
be in the whole body of the people, etc., with answer to all objections, 
and a declaration of the people's duty and right to maintain their true 
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liberties against any unjust violence, etc., which gave great satisfaction 
to the company. And it pleased the Lord so to assist him, and to 
bless his own ordinance, that the affairs of the court went on cheer- 
fully ; and although all were not satisfied about the negative voice to 
be left to the magistrates, yet no man moved aught about it, and the 
congregation of Newtown came and accepted of such enlargement as 
had formerly been offered them by Boston and Watertown." Vol. i. 
p. 168, 169. 

This point being established, the magistrates thought 
proper to show that their power was not to be questioned 
with impunity. At a court held the same year, one of the 
deputies, Mr. Stoughton, " was questioned for denying the 
magistracy among us, affirming that the power of the go- 
vernor was but ministerial." 

" He had also much opposed magistrates, and slighted them, and used 
many weak arguments against the negative voice, as himself acknow- 
ledged upon record. He was adjudged by all the court to be disabled 
for three years from bearing any public office." 

According to the Colonial Record, he was punished " for 
affirming that the Assistants were not magistrates ; " — an 
indefensible remark, but one which hardly merited so heavy a 
penalty. Perhaps the magistrates thought so too, after they 
had had time to reflect; for the disability was removed or 
overlooked before the expiration of the sentence. 

As if to show that there is nothing new under the sun, we 
find the same matter in dispute as early as 1639 which is a 
prominent topic of political discussion in Massachusetts the 
present year, and which has exercised the wits of the people 
frequently during the intervening two centuries. Our State 
government here in Massachusetts may be almost called a 
federation of townships, rather than a government of indivi- 
duals. Each town, however small, pertinaciously adhering 
to its right of separate representation in the legislature, the 
House must either become very inconveniently large, or all 
idea of apportioning the representation to the population 
must be given up. Yet the democratic principle requires 
equality quite as much as universality of suffrage. It is amus- 
ing to find this dilemma stated in 1639, when the whole po- 
pulation certainly did not exceed fifteen thousand. Some 
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jealousy was manifested by the freemen at the General Court 
of that year, because the Assistants, seeing the number of 
deputies was much increased by the addition of new towns, 
thought fit, for the convenience both of the people and the 
Court, to reduce all the towns to two deputies, when they 
formerly had three. 

" This occasioned some to fear, that the magistrates intended to 
make themselves stronger, and the deputies weaker, and so, in time, to 
bring all power into the hands of the magistrates ; so that the people in 
some towns were much displeased with their deputies for yielding to 
such an order. Whereupon, at the next session, it was propounded to 
have the number of deputies restored ; and allegations were made, 
that it was an infringement of their liberty ; so as, after much debate, 
and such reasons given for diminishing the number of deputies, and 
clearly proved that their liberty consisted not in the number, but in the 
thing, divers of the deputies, who came with intent to reverse the last 
order, were, by force of reason, brought to uphold it ; so that, when it 
was put to the vote, the last order for two deputies only was confirmed. 
Yet, the next day, a petition was brought to the court from the free- 
men of Roxbury, to have the third deputy restored. Whereupon the 
reasons of the court's proceedings were set down in writing, and all 
objections answered, and sent to such towns as were unsatisfied with 
this advice, that, if any could take away those reasons, or bring us 
better for what they did desire, we should be ready, at the next court, 
to repeal the said order." Vol. i. p. 361, 362.* 

This was rather plain and peremptory dealing ; but the 
upholders of the largest liberty of petition will be yet more 
shocked to find Governor Winthrop openly declaring, that the 
people of Roxbury acted inconsiderately, and even illegally, 
in this matter ; " for," he argues, " when the people have 
chosen men to be their rulers and to make their laws, and 
bound themselves by oath to submit thereto, now to combine 
together, (a lesser part of them,) in a public petition to have 
any order repealed which is not repugnant to a law of God, 

* Mr. Savage adds this statement in a note. " Early practice and law seem to 
have established the equality of representation from towns ; though it was, after a 
few years, restricted in some degree. Towns having less than twenty freemen were 
allowed but one deputy, and those less than ten, none, though the freemen of such 
towns were permitted to unite in election with the next towns." Here we see the com- 
mencement of what is now called the district system. 
VOL. LXXV1II. NO. 161. 32 
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savors of resisting an ordinance of God; for the people, 
having deputed others, have no power to make or alter laws, 
but are to be subject." 

The history of the several attempts made to establish a 
uniform system or code of laws throws much light upon the 
intentions of the leaders of the Colony and the wishes of the 
people, in respect to the nature of the government which they 
were instituting. The Charter authorized them to make 
whatever laws or regulations might be found needful, with 
this single restriction, — that they should not be repugnant to 
the laws of England. The obvious meaning of this permis- 
sion was, that the whole body of the English law should 
remain in force, excepting only such portions as were plainly 
inapplicable in a feeble and distant settlement, and with the 
addition of such by-laws or minor regulations as their pecu- 
liar situation might require. But the early emigrants were by 
no means inclined so to understand it. Their purpose was to 
establish a separate religious community, modelled ' and go- 
verned after a plan of their own. As they construed the 
Charter, no portion of English law was to be in force among 
them till they had expressly reenacted it. They were to erect 
a new frame of government and a new system of law, follow- 
ing only their own ideas of expediency and right, and aiming 
only to avoid direct contradiction of the statutes of the mo- 
ther country. Till this scheme could be safely carried out in 
all its parts, — and great caution was obviously necessary in 
executing it, — the magistrates were, in fact, to manage the 
affairs of the Colony, to decide controversies between indivi- 
duals, and to punish crimes, at their discretion, or with only 
the Scriptures, their own consciences, and the known wishes 
and principles of the great body of the Colonists, for their 
guides. This was the patriarchal system ; it was the govern- 
ment of an Arab sheikh over his tribe. It was a government 
without a constitution, (for the imperfect and perverted Charter 
of a private trading association does not merit that name,) — 
without accurately prescribed limits — and, in fact, without 
law, except a general reference to the word of God, and a 
general sense of equity or natural justice. It was stern in 
the punishment of offences against morality, against Scrip- 
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ture, and against the principles of the church ; and this stern- 
ness suited the temper and inclination of the people. But 
in all other respects, it was mild and equitable. There was a 
sufficient check upon it, in the fact that its administrators held 
office only for one year ; at the end of which time, if they 
became unpopular, they could be turned out, and others put 
in their place. The fact that the magistrates were almost 
invariably reelected, proves that the system, and the adminis- 
tration of it, created little or no discontent. It was an elect- 
ive despotism. The Colony, while few in number and feeble, 
were like a company of mariners shipwrecked on a wild and 
unknown coast, and obliged to keep together and maintain 
strict discipline, in order to avoid the manifold perils of their 
lot. Such a company might choose its own commanders, but 
would invest them with absolute authority while in office ; 
for the safety of the whole number is a paramount considera- 
tion that overrides all law. 

But it would be idle to expect that any people would sub- 
mit to such a system any longer than the exigencies of the 
case rendered it absolutely necessary. As the Colony in- 
creased in population, in substance, and in spirit, it was found 
to be intolerable. To have all controversies decided and all 
offences punished according to the well known, previously es- 
tablished principles, precise and explicit in their tenor, is the 
very essence of civil freedom. Otherwise, however mild and 
paternal the administration may be, its action will be felt as 
oppressive and tyrannical. Particular statutes, enacted from 
time to time, to deprive the magistrate of his discretionary 
power in particular cases, must always be an inadequate 
remedy for the evil. What is wanted is a code, or general 
system, of law, containing principles applicable to all cases. 

This want was felt in Massachusetts as early as 1635, when 
Winthrop tells us that the deputies to the General Court, 
" having conceived great danger to our state because our 
magistrates, for want of positive law, in many cases might 
proceed according to their discretions, it was agreed that some 
men should be appointed to frame a body of grounds of law, 
in resemblance to a Magna Charta, which, being allowed by 
some of the ministers and by the General Court, should be 
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received for fundamental laws." As the work thus contem- 
plated was coextensive, in idea at least, with that which has 
given undying fame to Justinian and TrebOnian, we are not 
surprised to find the humble legislators of Massachusetts 
making very slow progress with it ; though, as will appear, 
the magnitude of the undertaking was by no means the chief 
cause of the delay. Four years afterwards, or in 1639, Win- 
throp makes this entry: — 

" The people had long desired a body of laws, and thought their 
condition very unsafe, while so much power rested in the discretion of 
magistrates. Divers attempts had been made at former courts, and 
the matter referred to some of the magistrates and some of the elders ; 
but still it came to no effect ; for, being committed to the care of many, 
whatsoever was done by some, was still disliked or neglected by others. 
At last it was referred to Mr. Cotton and Mr. Nathaniel Warde, etc., 
and each of them framed a model, which were presented to this gene- 
ral court, and by them committed to the governor and deputy and some 
others to consider of, and so prepare it for the court in the 3d month 
next." Vol. i. p. 388. 

Again, then, though two codes had been prepared, the mat- 
ter was referred for subsequent consideration. The magis- 
trates, in fact, under semblance of yielding to the wishes of 
the people, created as much delay as possible. Through 
various pretexts, now asking the advice of the clergy, and 
now of the towns, referring the matter first to one committee, 
and then to another, and then asking further time to ripen their 
thoughts, they contrived to postpone the completion of the 
business till 1641, when the "Body of Liberties," the first 
code of American Law was formally enacted. 

The reason for all this backwardness has been bluntly stated 
to be, the unwillingness of the magistrates to part with their 
discretionary power, and to tie themselves down by positive 
laws. Undoubtedly, it was more pleasant to dispense justice 
like a Turkish Cadi, guided only by the Koran and one's own 
sense of right. But it is only just to the fathers of Massa- 
chusetts to hear their own statement of the reasons for the 
delay, which we quote the more willingly, as it shows the 
political sagacity and prudence of the men who then guided 
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the affairs of the Colony. Immediately after the passage just 
cited, Winthrop remarks, — 

" Two great reasons there were, which caused most of the magistrates 
and some of the elders not to be very forward in this matter. One 
was, want of sufficient experience of the nature and disposition of the 
people, considered with the condition of the country and other circum- 
stances, which made them conceive, that such laws would be fittest 
for us, which should arise pro re nata, upon occasions, etc., and 
so the laws of England and other states grew, and therefore the 
fundamental laws of England are called customs, consuetudines. 2. 
For that it would professedly transgress the limits of our charter, 
which provide, we shall make no laws repugnant to the laws of Eng- 
land, and that we were assured we must do. But to raise up laws by 
practice and custom had been no transgression ; as in our church disci- 
pline, and in matters of marriage, — to make a law, that marriages should 
not be solemnized by ministers, is repugnant to the laws of England ; 
but to bring it to a custom by practice for the magistrates to perform it, 
is no law made repugnant, etc." Vol. i. pp. 388, 389. 

The most astute politician of modern times could hardly 
match these two reasons for political sagacity, or for a correct 
understanding of the nature of government. The first shows 
a clear perception of the nature and character of the English 
constitution ; — that it was not a rigid and inflexible system, 
framed beforehand, to force the customs and the polity of 
future generations into such a shape as the imperfect wisdom 
of earlier times might deem best, and which, because in- 
flexible and bound together as one consistent system, should 
any discrepancy afterwards arise between it and the wishes 
and exigencies of the state, could not be modified and bent 
to the emergency, but must be shattered in pieces by revolu- 
tionary force ; — but that its excellence and its stability were 
attributable to the fact, that it had been gradually developed 
out of the ideas and habits of the people, conforming itself to 
the varying necessities of each successive generation, and 
affording resources for every occasion that could arise. After 
this manner the fathers of Massachusetts wished that the con- 
stitution of their infant settlement should grow up, — not a 
servile copy of the English pattern as it then was, but gra- 
dually conformed to the circumstances of their novel situation 
here in New England, and to the dispositions of the peculiar 

32* 
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class of people who constituted the Colony. They wished 
Massachusetts should form its polity just as the growing tree 
covers itself with its bark, which appears ever the same, but 
which in reality is ever changing, expanding with the growth 
of the tree and adapting itself to every irregularity on its sur- 
face. They knew that society is not a mass of brute mat- 
ter, to be fashioned on a turning lathe to any preconceived 
pattern ; but that it is a living and growing thing, which has 
its own internal principle of increase and development. 

Still further ; they foresaw that the occasions of New Eng- 
land and the temper of the people would inevitably cause the 
limits of the Charter to be transgressed, and that any body of 
laws which they might frame would either be unsuited to the 
wants of the Colony, or would be so plainly repugnant to the 
laws of England that it would be disallowed by the authori- 
ties at home ; and their rejection of it might occasion a revi- 
sion or a forfeiture of the Charter, and the imposition of a 
code contrived either by the crown or the parliament. There- 
fore, the fathers of Massachusetts preferred to wait. They 
would quietly administer the affairs of the Colony upon prin- 
ciples suited to its occasions and the character of the people, 
without expressly enacting those principles into laws, which 
would inevitably attract the censure of the home government. 
These principles would thus become corroborated by long 
usage, and form a body of consuetudinary law, which, upon 
the principles of the British constitution, would be equally 
valid with express enactments. 

The result vindicated their sagacity. Had they not, by 
cunningly devised pretences and delays, evaded the demands 
of the people in 1635 and 1639, their new code might have 
been disallowed by the arbitrary government of Charles I. 
before it could have been fairly put in action. They post- 
poned the decision till 1641, when the authority had, in the 
main, passed away from Charles into the hands of their good 
Puritanic friends in the Long Parliament ; and then, in the 
unparalleled excitement into which all England was thrown, 
the bold act of Massachusetts, in establishing its own system 
of law, escaped without notice. The code then adopted by 
the General Court was not the form prepared by the Rev. Mr. 
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Cotton, and called by him "A Model of Moses his Judicials, 
compiled in an exact method," the provisions of which are 
mainly taken from the Old Testament, and which bore this 
very appropriate motto from Isaiah : — " Jehovah is our Judge, 
Jehovah is our Lawgiver, Jehovah is our King ; He will save 
us." Notwithstanding the theocratic principles of our fore- 
fathers, they had too much sagacity not to perceive, that the 
Jewish law, as a whole, was inappropriate to their situation, 
and insufficient for their wants. They quietly put Mr. Cot- 
ton's code on the shelf, and adopted the far more judicious 
system, called The Body of Liberties, devised and compiled 
by Mr. Nathaniel Ward, minister of the church in Ipswich, 
but formerly a practitioner of law in England. Thus he 
united clerical and legal learning, as qualifications for his 
task ; and his work remained the foundation of the jurispru- 
dence of New England for half a century, the larger portion 
of it being copied into all the digests and codes that were 
subsequently framed, and Connecticut borrowing nearly the 
whole of it soon after its publication. As to its merits, we 
do but copy the opinion expressed by high legal authority,* in 
saying that, — 

" It exhibits throughout the hand of the practised lawyer, familiar 
with the principles and the securities of English liberty ; and although 
it retains some traces of the times, it is, in the main, far in advance of 
them, and, in several respects, in advance of the Common Law of Eng- 
land at this day. It shows that our ancestors, instead of deducing all 
their laws from the Books of Moses, established at the outset a code 
of fundamental principles, which, taken as a whole, for wisdom, equity, 
adaptation to the wants of their community, and a liberality of senti- 
ment superior to the age in which it was written, may fearlessly chal- 
lenge a comparison with any similar production, from Magna Charta 
itself to the latest Bill of Rights that has been put forth in Europe or 
America." 

The general character of the one hundred comprehensive 
principles of law that form the Body of Liberties is sufficiently 
indicated by the first one on the list, in which may be per- 
ceived the influence of the generous maxims of the Great 

* Hon. ~F. C. Gray, in Miss. Hist. Coll. 3d Series, vol. viii. 
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Charter and the Common Law, modified by the particular 
reverence for the Word of God, which was the characteristic 
feature of the country and age. 

" No man's life shall be taken away, no man's honor or good name 
shall be stained, no man's person shall be arrested, restrained, banished, 
dismembered, nor any ways punished, no man shall be deprived of his 
wife or children, no man's goods or estate shall be taken away, nor any 
way indamaged, under color of law or countenance of authority, unless 
it be by virtue or equity of some express law of the country warrant- 
ing the same, established by a General Court, and sufficiently pub- 
lished ; or, in case of the defect of the law in any particular case, by 
the "Word of God. And in capital cases, or in cases concerning dis- 
membering or banishment, according to that Word to be judged by 
the General Court." 

"We find no reason to doubt that the government of Mas- 
sachusetts was faithfully administered according to the spirit 
of this broad and excellent provision of law both before and 
after its enactment. Great allowance should be made for the 
circumstances in which the Colony was placed, and for the 
temper which was created in the people by the ardor of their 
religious faith, and by their sudden emancipation from the 
apprehensions and restraints to which they were subject while 
in the mother land. A restless spirit, an excess of zeal, an 
impatience of any control, and a " conscientious contentious" 
disposition were widely manifested in Massachusetts from the 
beginning. We can discern enough that must have sorely 
tried the patience of the magistrates, before they resorted to 
any decisive measures for ridding themselves of the evil. 
Weeds and brambles sprang up fast in that little spot in the 
wilderness, which they had hoped to fence in and cultivate with 
jealous care as a peculiar garden for their God. Wheelwright 
and Mrs. Hutchinson in Boston, Roger Williams and Mr. En- 
dicott, in Salem, Mary Dyer and her Quaker brothers and 
sisters, broached heresies which were as subversive of just 
authority in government, as they were shocking to orthodoxy 
in religion. We are wont to blame the magistrates of those 
days for drawing the reins too tight, for governing over much, 
for the prying and inquisitorial manner in which they regu- 
lated private conduct and belief. But we do not enough 
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consider the difficulties of their position, and the vehement 
and intractable character of the religious enthusiasts whom 
they governed. It is easy for the stable government of a 
populous and nourishing state, at the present time, to disre- 
gard the senseless proceedings of the hot-headed few, who 
bellow forth doctrines at war with all religious belief and all 
the institutions of society. Such extravagances make no 
impression on the good sense of the bulk of the community, 
and the authors of them are sufficiently punished by con- 
temptuous neglect. But it was otherwise when a few hun- 
dred Puritans, over two centuries ago, formed their feeble and 
isolated settlements in the wilderness, surrounded by savage 
foes, and thousands of miles from any effectual aid. They 
could not afford to disregard Autinomian heresies and Fifth 
Monarchy views of government. "When the Pequod war 
was on the eve of breaking out, half of the citizens of Bos- 
ton had to be disarmed before the decided will of the majority 
could be carried out, by banishing from the Colony a fanatical 
female preacher, who denounced most of the clergymen and 
magistrates as being under a covenant of works, — which, 
in the language of those days, implied that they were pos- 
sessed of the devil, — and who taught that the Holy Ghost 
dwelt personally in those justified saints who thundered out 
these terrible anathemas. 

We cannot feel much sympathy even for the case of the 
illustrious founder of Rhode Island. Those who have fully 
examined the case of Roger Williams may well doubt which 
of the two parties to it was the persecutor, and which the 
persecuted. This excellent man, but hot-headed controver- 
sialist, began by excommunicating his own church at Salem, 
because they refused to excommunicate all the other churches, 
who had not yet repented of the deadly sin of having once 
conformed to the Church of England ; and he continued by 
excommunicating his own wife because she remained in com- 
munion with the church of which he had been pastor. For 
some time, he would neither say grace or return thanks at his 
own table, if this poor unregenerate woman, as he called her, 
was present at it. True, he was the first to proclaim the doc- 
trine of universal religious toleration ; — a very natural dogma 
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for one who stood absolutely alone in his opinions, and who 
excommunicated all the world for refusing to join him. 
But the most dangerous offence which he gave was in per- 
suading Mr. Endicot to cut the cross out of the king's 
colors, — an unpardonable insult to the government at home, 
on which the Colonists depended for toleration, if not for pro- 
tection ; and which they instructed Mr. Downing, in England, 
to explain away, as the act of an individual, so that it might 
not operate to their injury. Williams also denied the rights 
of the Colonists to the lands which they held, saying that 
they belonged to the Indians, and that King James told a lie 
when he affirmed that the country became the property of the 
crown by right of discovery. After vainly expostulating with 
him for months, we cannot see that it argued any great want 
of charity on the part of the magistrates to give the preacher 
of these mad doctrines notice, that, within six weeks, he must 
leave their jurisdiction. He had to travel only forty miles in 
order to get out of it. 

But we had no intention of entering at so much length 
upon an apology for the fathers of Massachusetts. We do 
not believe, indeed, that their conduct or their principles stand 
in any need of an apology, though some unfounded strictures 
upon their policy have been so frequently repeated that they 
seem to have affected even the fair and candid mind of the 
editor of these volumes. It is hazardous to differ from Mr. 
Savage on any point relating to the early history of New 
England ; but we must avow our conviction that he has often 
judged the conduct of Winthrop and his colleagues a little 
too harshly. Perhaps an honest and firm purpose not to yield 
to any undue partiality for the writer of the work upon which 
he has bestowed so much loving toil, has unconsciously hur- 
ried his mind into the opposite extreme. Perhaps, also, his 
judgment was a little warped by the fact that, among those 
who suffered from the rigid policy of the early governors of 
New England, were some whom he is deservedly proud to 
claim as his own ancestors. But when the essential facts of 
the history are not disputed, his candor will readily forgive 
those who have arrived at different conclusions respecting the 
judgment that is to be passed upon them ; and he will even 
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pardon us if we have not spoken with befitting respect of the 
theological and political opinions of his seven-times-great- 
grandmother. For our own part, the study of every authentic 
record of the sayings and the doings of these men only in- 
creases our admiration of the prudence and the statesmanship, 
as well as the uprightness, the self-denial, and the piety with 
which they governed their little commonwealth, and laid the 
foundations of the present character and present prosperity of 
New England. 



Art. IV. — Memorials and Correspondence of Charles James 
Fox. Edited by the Rt. Hon. Lord John Russell, M. P. 
Philadelphia, Blanchard & Lea. 1853. 2 vols. 12mo. 

" There is not a better man in England than Lord John 
Russell; but his worst failure is, that he is utterly ignorant of 
all moral fear ; there is nothing he would not undertake. I 
believe he would perform the operation for the stone, build 
St. Peter's, or assume (with or without ten minutes' notice) 
the command of the Channel fleet ; and no one would disco- 
ver, from his manner, that the patient had died, the church 
tumbled down, and the Channel fleet been knocked to 
atoms." * The witty Canon of St. Paul's, whose own versa- 
tility was hardly less than that which he has here so epigram- 
matically described, would have beheld with astonishment 
the literary freaks of the many-sided Premier ; for the experi- 
ence of the last year enables us to say that he would under- 
take, with alacrity, to write the Life or edit the Correspond- 
ence of any man in England} from the Duke of Wellington 
down to Joseph Grimaldi ; and from any light that Lord John 
would condescend to throw upon the subject, an uninformed 
reader would be left to guess which of his victims penetrated 
the columns of Marmont at Salamanca, and which nightly 
amused her Majesty's subjects at Astley's. 

There are many things which the distinguished politician 
who edits this compilation has done exceedingly well ; but 

* Sidney Smith's Second Letter to Archbishop Singleton. 



